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Employee Background Checks
May 19 2008

POINT PAPER

Problem The City has not conducted abackground check on all city employees

Background

Early this year the Commission asked staff to investigate the pros and cons associated

with performing background checks on all city employees This topic was first discussed
March 17 2008 As a result of the first workshop discussion Commission asked staff to

perform additional research to determine any legal considerations associated with

retroactively performing background checks on existing employees In addition staff

was asked to investigate what other municipalities are doing with respect to this issue

Staff has included a legal memo Exhibit A which recommends against performing
background checks on existing employees unless consent was given at time of application
or an employment attorney with experience representing public entities first advises City
Commission of the risks associated with such practice Staff has also included a memo

from Human Resources Exhibit B which provides some statistical data regarding the

percentage of Palmetto employees who have received background checks and

comparative data with respect to how other municipalities handle this issue The memo

also includes a draft policy modeled after the City of Orlando which talks about criteria

used when assessing new applicants with acriminal background

Alternatives

1 Instruct staff to continue the current practice of performing background
checks on all new hires

2 Instruct staff to continue performing background checks on all new hires and

develop specific criteria to guide hiring decisions with respect to criminal

history
3 Instruct staff to continue the current practice of background checks for new

hires and also perform background checks for all existing employees who do

not have abackground check on file

Recommendation

Commission to discuss and advise

Budget Impact

Staff currently budgets for background checks associated with new hires If background
checks are recommended for all city employees abudget amendment will most likely be

required The estimated cost for existing employees who do not have a background
check on file is estimated to cost4000 74 employees x 53
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MEMORANDUM

TO Mayor Lawrence E Bustle Jr

City Commission
FROM Michele S Hall City Attorney
DATE May 13 2008

RE Criminal Background Screening of City Employees

You have asked me whether the City of Palmetto Citymay lawfully require
criminal background checks of all City employees With respect to those employees who

were informed at the time of application for employment that they would be subject to

periodic criminal background checks and consented to such checks the Citys performance
of checks consistent with the given consent probably would be found to be lawful In the

case of employees who did not consent to criminal background checks however the validity
of the Citys action turns on complex issues of law as briefly explained below

A public employersability to regulate its employees is limited by the United States

Constitution Specifically the Equal Protection Clause and Due Process Clause of the

Fourteenth Amendment and the Privacy Clause of the Fourth Amendment may be

triggered whenever employee conduct or rights are impacted In addition Title 42 1983

of the US Code provides employees with a mechanism for seeking redress for an alleged
deprivation of a federal constitutional or federal statutory rights In some instances the

Florida Constitution and other state law provide public employees with broader rights than

those granted under federal law The federal privacy protection for instance includes only
personal rights that can be deemed fundamental or implicit in the concept of ordered

liberty Floridas explicit right to privacy is broader in scope than the right of privacy
implied under the federal constitution Most significantly Florida case law indicates that

there is a right of privacy involved when a governmental agency gathers personal
information about employees and job applicants

Based on the limited amount of research I have done on this matter it is my opinion
that the City Commission should not adopt an ordinance or policy requiring criminal

background checks of employees that have not consented to such checks without obtaining
a legal opinion from an employment attorney who has substantial experience representing
public employers
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To Jim Freeman City Clerk

Michelle Hall City Attorney

From Human Resources Director

Date May 13 2008

Re Background Checks History and Survey

Per your request I have put together the following requested documents

I sent a request to all Florida Public Personnel Association FPPA members via email asking
the following questions I received a total of27 responses

1 Do any entities perform periodic background checks on current employees

Responses 22 answered no 5 answered only for promotions or transfers

2 Do you have a written policy or ordinance regarding the procedure followed when

something is found in abackground check

Responses There were nowritten policies or ordinances

3 Who is responsible for determining severity ofthe find

Responses 12 answered Human Resources

6 answered Human Resources with Legal

1 answered Human Resources Dept Head

1 answered Legal

1 answered City Manager

6 no response to that question

Currently the City has atotal of 148 full time and parttime employees

74 employees of the City have had background checks and 74 have not

Some background checks were done through the Manatee County Sheriffs Office for wants

and warrants and others were done either through Tracers or Florida Department of Law

Enforcements Volunteer and Employee Criminal History Search VECHS for State and

National Criminal Backgrounds
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Public Works has 68 employees 14 of 68 21 have completed background checks

Police Department has 56 employees 56 of 56 100 have completed background checks

City Hall has 20 employees 8 of 20 40 have completed background checks

CRA has 4 employees 2of4 50 have completed background checks

I have attached a draft Background Check Policy that wasadapted from the City of Orlando

This could be used if the Commission wants to initiate a City of Palmetto Background Check

Policy

I have also attached City applications that have been used over the years see attached

The attachments include Police Department applications from 1981 and current

Each Police application has a section for the employee to sign authorizing the City to

investigate all statements contained in the application The application from 1981 does not

mention abackground check but does state that fingerprinting must be done

The current Police Department application has a full page of acknowledgments that must be

signed by the perspective employee and witnessed

The attachments include General Employee applications from 1992 1997 and current

Each application has asection authorizing the investigation of all statements contained in the

application for employment

The applications from 1992 and 1997 states that the employee is aware that all statements

submitted and all supporting documents are subject to investigation and verification It also

authorizes inquires as to the ability character and reputation and releases those supplying
information from all liability as a result of their statements

The current application revised in 2005 goes into more detail regarding the statement of the

applicant authorizing investigation of all statements contained in the application and

releasing all companies schools or persons from liability for any damage for issuing
information It also state that the City may request driverslicense credit andor criminal

reports about the employee
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